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§2560.502-1 Requests for enforcement
pursuant to section 502(b)(2).

(a) Form, content and filing. All re-
quests by participants, beneficiaries,
and fiduciaries for the Secretary of
Labor to exercise his enforcement au-
thority pursuant to section 502(a)(5), 29
U.S.C. 1132(a)(b), with respect to a vio-
lation of, or the enforcement of, parts
2 and 3 of title I of the Employee Re-
tirement Income Security Act of 1974
(the Act) shall be in writing and shall
contain information sufficient to form
a basis for identifying the participant,
beneficiary, or fiduciary and the plan
involved. All such requests shall be
considered filed if they are directed to
and received by any office or official of
the Department of Labor or referred to
and received by any such office or offi-
cial by any party to whom such writing
is directed.

(b) Consideration. The Secretary of
Labor retains discretion to determine

whether any enforcement proceeding
should be commenced in the case of
any request received pursuant to para-
graph (a) of this section, and he may,
but shall not be required to, exercise
his authority pursuant to section
502(a)(5) of the Act only if he deter-
mines that such violation affects, or
such enforcement is necessary to pro-
tect claims of participants or bene-
ficiaries to benefits under the plan.

[43 FR 50175, Oct. 27, 1978]

§2560.502¢c-2 Civil penalties under sec-
tion 502(c)(2).

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under
section 502(c)(2) of the Employee Re-
tirement Income Security Act of 1974,
as amended (the Act), the adminis-
trator (within the meaning of section
3(16)(A)) of an employee benefit plan
(within the meaning of section 3(3) and
§2510.3-1, et seq.) for which an annual
report is required to be filed under sec-
tion 101(b)(1) shall be liable for civil
penalties assessed by the Secretary
under section 502(c)(2) of the Act in
each case in which there is a failure or
refusal to file the annual report re-
quired to be filed under section
101(b)(1).

(2) For purposes of this section, a
failure or refusal to file the annual re-
port required to be filed under section
101(b)(1) shall mean a failure or refusal
to file, in whole or in part, that infor-
mation described in section 103 and
§2520.103-1, et seq., on behalf of the plan
at the time and in the manner pre-
scribed therefor.

(b) Amount assessed. (1) The amount
assessed under section 502(c)(2) of the
Act shall be determined by the Depart-
ment of Labor, taking into consider-
ation the degree and/or willfulness of
the failure or refusal to file the annual
report. However, the amount assessed
under section 502(c)(2) of the Act shall
not exceed $1,000 a day (or such other
maximum amount as may be estab-
lished by regulation pursuant to the
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Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended),
computed from the date of the admin-
istrator’s failure or refusal to file the
annual report and, except as provided
in paragraph (b)(2) of this section, con-
tinuing up to the date on which an an-
nual report satisfactory to the Sec-
retary is filed.

(2) If upon receipt of a notice of in-
tent to assess a penalty (as described in
paragraph (c) of this section) the ad-
ministrator files a statement of reason-
able cause for the failure to file, in ac-
cordance with paragraph (e) of this sec-
tion, a penalty shall not be assessed for
any day from the date the Department
serves the administrator with a copy of
such notice until the day after the De-
partment serves notice on the adminis-
trator of its determination on reason-
able cause and its intention to assess a
penalty (as described in paragraph (g)
of this section).

(3) For purposes of this paragraph,
the date on which the administrator
failed or refused to file the annual re-
port shall be the date on which the an-
nual report was due (determined with-
out regard to any extension for filing).
An annual report which is rejected
under section 104(a)(4) for a failure to
provide material information shall be
treated as a failure to file an annual re-
port when a revised report satisfactory
to the Department is not filed within
45 days of the date of the Department’s
notice of rejection.

A penalty shall not be assessed under
section 502(c)(2) for any day earlier
than the day after the date of an ad-
ministrator’s failure or refusal to file
the annual report if a revised filing sat-
isfactory to the Department is not sub-
mitted within 45 days of the date of the
notice of rejection by the Department.

(c) Notice of intent to assess a penalty.
Prior to the assessment of any penalty
under section 502(c)(2), the Department
shall provide to the administrator of
the plan a written notice indicating
the Department’s intent to assess a
penalty under section 502(c)(2), the
amount of such penalty, the period to
which the penalty applies, and the rea-
son(s) for the penalty.

(d) Reconsideration or waiver of penalty
to be assessed. The Department may de-
termine that all or part of the penalty

29 CFR Ch. XXV (7-1-11 Edition)

amount in the notice of intent to as-
sess a penalty shall not be assessed on
a showing that the administrator com-
plied with the requirements of section
101(b)(1) of the Act or on a showing by
the administrator of mitigating cir-
cumstances regarding the degree or
willfulness of the noncompliance.

(e) Showing of reasonable cause. Upon
issuance by the Department of a notice
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days
from the date of service of the notice,
as described in paragraph (i) of this
section, to file a statement of reason-
able cause explaining why the penalty,
as calculated, should be reduced, or not
be assessed, for the reasons set forth in
paragraph (d) of this section. Such
statement must be made in writing and
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by
the administrator that the statement
is made under the penalties of perjury.

(f) Failure to file a statement of reason-
able cause. Failure of an administrator
to file a statement of reasonable cause
within the thirty (30) day period de-
scribed in paragraph (e) of this section
shall be deemed to constitute a waiver
of the right to appear and contest the
facts alleged in the notice of intent,
and such failure shall be deemed an ad-
mission of the facts alleged in the no-
tice for purposes of any proceeding in-
volving the assessment of a civil pen-
alty under section 502(c)(2) of the Act.
Such notice shall then become a final
order of the Secretary, within the
meaning of §2570.61(g) of this chapter,
forty-five (45) days from the date of
service of the notice.

(g) Notice of the determination on state-
ment of reasonable cause. (1) The Depart-
ment, following a review of all the
facts alleged in support of no assess-
ment or a complete or partial waiver of
the penalty, shall notify the adminis-
trator, in writing, of its determination
to waive the penalty, in whole or in
part, and/or assess a penalty. If it is
the determination of the Department
to assess a penalty, the notice shall in-
dicate the amount of the penalty, not
to exceed the amount described in
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paragraph (c) of this section. This no-
tice is a ‘‘pleading’ for purposes of
§2570.61(m) of this chapter.

(2) Except as provided in paragraph
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s in-
tention to assess a penalty, shall be-
come a final order, within the meaning
of §2570.61(g) of this chapter, forty-five
(45) days from the date of service of the
notice.

(h) Administrative hearing. A notice
issued pursuant to paragraph (g) of this
section will not become a final order,
within the meaning of §2570.61(g) of
this chapter, if, within thirty (30) days
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§2570.60 through 2570.71 of
this chapter, and files an answer to the
notice. The request for hearing and an-
swer must be filed in accordance with
§2570.62 of this chapter and §18.4 of this
title. The answer opposing the pro-
posed sanction shall be in writing, and
supported by reference to specific cir-
cumstances or facts surrounding the
notice of determination issued pursu-
ant to paragraph (g) of this section.

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this
section shall be made:

(i) By delivering a copy to the admin-
istrator or representative thereof;

(ii) By leaving a copy at the principal
office, place of business, or residence of
the administrator or representative
thereof; or

(iii) By mailing a copy to the last
known address of the administrator or
representative thereof.

(2) If service is accomplished by cer-
tified mail, service is complete upon
mailing. If service is by regular mail,
service is complete upon receipt by the
addressee. When service of a notice
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days
shall be added to the time allowed by
these rules for the filing of a state-
ment, or a request for hearing and an-
swer, as applicable.

(3) For purposes of this section, a
statement of reasonable cause shall be
considered filed:

§2560.502c-4

(i) Upon mailing, if accomplished
using United States Postal Service cer-
tified mail or Express Mail;

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’” with-
in the meaning of 26 U.S.C. 7502(f);

(iii) Upon transmittal, if transmitted
in a manner specified in the notice of
intent to assess a penalty as a method
of transmittal to be accorded such spe-
cial treatment; or

(iv) In the case of any other method
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty.

(j) Liability. (1) If more than one per-
son is responsible as administrator for
the failure to file the annual report, all
such persons shall be jointly and sever-
ally liable with respect to such failure.

(2) Any person against whom a civil
penalty has been assessed under sec-
tion 502(c)(2) pursuant to a final order,
within the meaning of §2570.61(g), shall
be personally liable for the payment of
such penalty.

(k) Cross-reference. See §§2570.60
through 2570.71 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(2) of
the Act.

[64 FR 26894, June 26, 1989, as amended by 67
FR 777, Jan. 7, 2002; 68 FR 3734, Jan. 24, 2003]

§2560.502c-4 Civil penalties under sec-
tion 502(c)(4).

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under
section 502(c)(4) of the Employee Re-
tirement Income Security Act of 1974,
as amended (the Act), the adminis-
trator (within the meaning of section
3(16)(A) of the Act) shall be liable for
civil penalties assessed by the Sec-
retary under section 502(c)(4) of the
Act, for failure or refusal to furnish:

(i) Notice of funding-based limits in
accordance with section 101(j) of the
Act;

(ii) Actuarial, financial or funding in-
formation in accordance with section
101(k) of the Act;

(iii) Notice of potential withdrawal
liability in accordance with section
101(1) of the Act; or
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(iv) Notice of rights and obligations
under an automatic contribution ar-
rangement in accordance with section
514(e)(3) of the Act.

(2) For purposes of this section, a
failure or refusal to furnish the items
referred to in paragraph (a)(1) above
shall mean a failure or refusal to fur-
nish, in whole or in part, the items re-
quired under section 101(j), (k), or (1),
or section 514(e)(3) of the Act at the
relevant times and manners prescribed
in such sections.

(b) Amount assessed. (1) The amount
assessed under section 502(c)(4) of the
Act for each separate violation shall be
determined by the Department of
Labor, taking into consideration the
degree or willfulness of the failure or
refusal to furnish the items referred to
in paragraph (a) of this section. How-
ever, the amount assessed for each vio-
lation under section 502(c)(4) of the Act
shall not exceed $1,000 a day (or such
other maximum amount as may be es-
tablished by regulation pursuant to the
Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended),
computed from the date of the admin-
istrator’s failure or refusal to furnish
the items referred to in paragraph (a)
of this section.

(2) For purposes of calculating the
amount to be assessed under this sec-
tion, a failure or refusal to furnish the
item with respect to any person enti-
tled to receive such item, shall be
treated as a separate violation under
section 101(j), (k), or (1), or section
514(e)(3) of the Act, as applicable.

(c) Notice of intent to assess a penalty.
Prior to the assessment of any penalty
under section 502(c)(4) of the Act, the
Department shall provide to the ad-
ministrator of the plan a written no-
tice indicating the Department’s intent
to assess a penalty under section
502(c)(4) of the Act, the amount of such
penalty, the number of individuals on
which the penalty is based, the period
to which the penalty applies, and the
reason(s) for the penalty.

(d) Reconsideration or waiver of penalty
to be assessed. The Department may de-
termine that all or part of the penalty
amount in the notice of intent to as-
sess a penalty shall not be assessed on
a showing that the administrator com-
plied with the requirements of section

29 CFR Ch. XXV (7-1-11 Edition)

101(j), (k), or (1), or section 514(e)(3) of
the Act, as applicable, or on a showing
by such person of mitigating cir-
cumstances regarding the degree or
willfulness of the noncompliance.

(e) Showing of reasonable cause. Upon
issuance by the Department of a notice
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days
from the date of service of the notice,
as described in paragraph (i) of this
section, to file a statement of reason-
able cause explaining why the penalty,
as calculated, should be reduced, or not
be assessed, for the reasons set forth in
paragraph (d) of this section. Such
statement must be made in writing and
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by
the administrator that the statement
is made under the penalties of perjury.

(f) Failure to file a statement of reason-
able cause. Failure to file a statement
of reasonable cause within the thirty
(30) day period described in paragraph
(e) of this section shall be deemed to
constitute a waiver of the right to ap-
pear and contest the facts alleged in
the notice of intent, and such failure
shall be deemed an admission of the
facts alleged in the notice for purposes
of any proceeding involving the assess-
ment of a civil penalty under section
502(c)(4) of the Act. Such notice shall
then become a final order of the Sec-
retary, within the meaning of
§2570.131(g) of this chapter, forty-five
(45) days from the date of service of the
notice.

(g) Notice of determination on statement
of reasonable cause. (1) The Department,
following a review of all of the facts in
a statement of reasonable cause al-
leged in support of nonassessment or a
complete or partial waiver of the pen-
alty, shall notify the administrator, in
writing, of its determination on the
statement of reasonable cause and its
determination whether to waive the
penalty in whole or in part, and/or as-
sess a penalty. If it is the determina-
tion of the Department to assess a pen-
alty, the notice shall indicate the
amount of the penalty assessment, not
to exceed the amount described in
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paragraph (c) of this section. This no-
tice is a ‘‘pleading’ for purposes of
§2570.131(m) of this chapter.

(2) Except as provided in paragraph
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s de-
termination to assess a penalty, shall
become a final order, within the mean-
ing of §2570.131(g) of this chapter,
forty-five (45) days from the date of
service of the notice.

(h) Administrative hearing. A notice
issued pursuant to paragraph (g) of this
section will not become a final order,
within the meaning of §2570.131(g) of
this chapter, if, within thirty (30) days
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§2570.130 through 2570.141 of
this chapter, and files an answer to the
notice. The request for hearing and an-
swer must be filed in accordance with
§2570.132 of this chapter and §18.4 of
this title. The answer opposing the pro-
posed sanction shall be in writing, and
supported by reference to specific cir-
cumstances or facts surrounding the
notice of determination issued pursu-
ant to paragraph (g) of this section.

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this
section shall be made:

(i) By delivering a copy to the admin-
istrator or representative thereof;

(ii) By leaving a copy at the principal
office, place of business, or residence of
the administrator or representative
thereof; or

(iii) By mailing a copy to the last
known address of the administrator or
representative thereof.

(2) If service is accomplished by cer-
tified mail, service is complete upon
mailing. If service is by regular mail,
service is complete upon receipt by the
addressee. When service of a notice
under paragraph (c) or (g) of this sec-
tion is by certified mail, five days shall
be added to the time allowed by these
rules for the filing of a statement or a
request for hearing and answer, as ap-
plicable.

(3) For purposes of this section, a
statement of reasonable cause shall be
considered filed:

§2560.502c-4

(i) Upon mailing, if accomplished
using United States Postal Service cer-
tified mail or express mail;

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’ with-
in the meaning of 26 U.S.C. 7502(f);

(iii) Upon transmittal, if transmitted
in a manner specified in the notice of
intent to assess a penalty as a method
of transmittal to be accorded such spe-
cial treatment; or

(iv) In the case of any other method
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty.

(j) Liability. (1) If more than one per-
son is responsible as administrator for
the failure to furnish the items re-
quired under section 101(j), (k), or (1),
or section 514(e)(3) of the Act, as appli-
cable, all such persons shall be jointly
and severally liable for such failure.
For purposes of paragraph (a)(1)(iii) of
this section, the term ‘‘administrator”
shall include plan sponsor (within the
meaning of section 3(16)(B) of the Act).

(2) Any person, or persons under
paragraph (j)(1) of this section, against
whom a civil penalty has been assessed
under section 502(c)(4) of the Act, pur-
suant to a final order within the mean-
ing of §2570.131(g) of this chapter shall
be personally liable for the payment of
such penalty.

(k) Cross-references. (1) The proce-
dural rules in §§2570.130 through
2570.141 of this chapter apply to admin-
istrative hearings under section
502(c)(4) of the Act.

(2) When applying procedural rules in
§§2570.130 through 2570.140:

(1) Wherever the term ‘‘502(c)(7)”’ ap-
pears, such term shall mean ‘‘502(c)(4)’’;

(ii) Reference to §2560.502c-7(g) in
2570.131(c) shall be construed as ref-
erence to §2b560.502c-4(g) of this chap-
ter;

(iii) Reference to §2560.502c-7(e) in
§2570.131(g) shall be construed as ref-
erence to §2560.502c—4(e) of this chapter;

(iv) Reference to §2560.502c-7(g) in
§2570.131(m) shall be construed as ref-
erence to §2560.502c-4(g); and

(v) Reference to §§2560.502¢c-7(g) and
2560.502c-7(h) in §2570.134 shall be con-
strued as reference to §§2560.502c—4(g)
and 2560.502c-4(h), respectively.

[74 FR 20, Jan. 2, 2009]
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§2560.502¢c-5 Civil penalties under sec-
tion 502(c)(5).

(a) In general—(1) Pursuant to the au-
thority granted the Secretary under
section 502(c)(5) of the Employee Re-
tirement Income Security Act of 1974,
as amended (the Act), the adminis-
trator of a multiple employer welfare
arrangement (MEWA) (within the
meaning of section 3(40)(A) of the Act)
that is not a group health plan, and
that provides benefits consisting of
medical care (within the meaning of
section 733(a)(2)), for which a report is
required to be filed under section 101(g)
of the Act and 29 CFR 2520.101-2, shall
be liable for civil penalties assessed by
the Secretary under section 502(c)(5) of
the Act for each failure or refusal to
file a completed report required to be
filed under section 101(g) and 29 CFR
2520.101-2. The term ‘‘administrator’ is
defined in 29 CFR 2520.101-2(Db).

(2) For purposes of this section, a
failure or refusal to file the report re-
quired to be filed under section 101(g)
shall mean a failure or refusal to file,
in whole or in part, that information
described in section 101(g) and 29 CFR
2520.101-2, on behalf of the MEWA, at
the time and in the manner prescribed
therefor.

(b) Amount assessed—(1) The amount
assessed under section 502(c)(5) shall be
determined by the Department of
Labor, taking into consideration the
degree and/or willfulness of the failure
to file the report. However, the amount
assessed under section 502(c)(5) of the
Act shall not exceed $1,000 a day, com-
puted from the date of the administra-
tor’s failure or refusal to file the report
and, except as provided in paragraph
(b)(2) of this section, continuing up to
the date on which a report meeting the
requirements of section 101(g) and 29
CFR 2520.101-2, as determined by the
Secretary, is filed.

(2) If, upon receipt of a notice of in-
tent to assess a penalty (as described in
paragraph (c) of this section), the ad-
ministrator files a statement of reason-
able cause for the failure to file, in ac-
cordance with paragraph (e) of this sec-
tion, a penalty shall not be assessed for
any day from the date the Department
serves the administrator with a copy of
such notice until the day after the De-
partment serves notice on the adminis-

29 CFR Ch. XXV (7-1-11 Edition)

trator of its determination on reason-
able cause and its intention to assess a
penalty (as described in paragraph (g)
of this section).

(3) For purposes of this paragraph,
the date on which the administrator
failed or refused to file the report shall
be the date on which the report was
due (determined without regard to any
extension of time for filing). A report
which is rejected under 29 CFR 2520.101-
2 shall be treated as a failure to file a
report when a revised report meeting
the requirements of this section is not
filed within 45 days of the date of the
Department’s notice of rejection. If a
revised report meeting the require-
ments of this section, as determined by
the Secretary, is not submitted within
45 days of the date of the notice of re-
jection by the Department, a penalty
shall be assessed under section 502(c)(5)
beginning on the day after the date of
the administrator’s failure or refusal
to file the report.

(c) Notice of intent to assess a penalty.
Prior to the assessment of any penalty
under section 502(c)(5), the Department
shall provide to the administrator of
the MEWA a written notice indicating
the Department’s intent to assess a
penalty under section 502(c)(5), the
amount of such penalty, the period to
which the penalty applies, and a state-
ment of the facts and the reason(s) for
the penalty.

(d) Reconsideration or waiver of penalty
to be assessed. The Department may de-
termine that all or part of the penalty
amount in the notice of intent to as-
sess a penalty shall not be assessed on
a showing that the administrator com-
plied with the requirements of section
101(g) of the Act or on a showing by the
administrator of mitigating cir-
cumstances regarding the degree or
willfulness of the noncompliance.

(e) Showing of reasonable cause. Upon
issuance by the Department of a notice
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days
from the date of service of the notice,
as described in paragraph (i) of this
section, to file a statement of reason-
able cause explaining why the penalty,
as calculated, should be reduced, or not
be assessed, for the reasons set forth in
paragraph (d) of this section. Such
statement must be made in writing and
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set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by
the administrator that the statement
is made under the penalties of perjury.

(f) Failure to file a statement of reason-
able cause. Failure of an administrator
to file a statement of reasonable cause
within the thirty (30) day period de-
scribed in paragraph (e) of this section
shall be deemed to constitute a waiver
of the right to appear and contest the
facts alleged in the notice of intent,
and such failure shall be deemed an ad-
mission of the facts alleged in the no-
tice for purposes of any proceeding in-
volving the assessment of a civil pen-
alty under section 502(c)(5) of the Act.
Such notice shall then become a final
order of the Secretary, within the
meaning of 29 CFR 2570.91(g), forty-five
(45) days from the date of service of the
notice.

(g) Notice of the determination on state-
ment of reasonable cause—(1) The De-
partment, following a review of all the
facts alleged in support of no assess-
ment or a complete or partial waiver of
the penalty, shall notify the adminis-
trator, in writing, of its determination
to waive the penalty, in whole or in
part, and/or assess a penalty. If it is
the determination of the Department
to assess a penalty, the notice shall in-
dicate the amount of the penalty, not
to exceed the amount described in
paragraph (c) of this section, and a
brief statement of the reasons for as-
sessing the penalty. This notice is a
“pleading’” for purposes of 29 CFR
2570.91(m).

(2) Except as provided in paragraph
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s in-
tention to assess a penalty, shall be-
come a final order, within the meaning
of 29 CFR 2570.91(g), forty-five (45) days
from the date of service of the notice.

(h) Administrative hearing. A notice
issued pursuant to paragraph (g) of this
section will not become a final order,
within the meaning of 29 CFR
2570.91(g), if, within thirty (30) days
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under 29 CFR 2570.90 through

§2560.502c-5

2570.101, and files an answer to the no-
tice. The request for hearing and an-
swer must be filed in accordance with
29 CFR 2570.92 and 18.4. The answer op-
posing the proposed sanction shall be
in writing, and supported by reference
to specific circumstances or facts sur-
rounding the notice of determination
issued pursuant to paragraph (g) of this
section.

(i) Service of notices and filing of state-
ments—(1) Service of a notice for pur-
poses of paragraphs (c¢) and (g) of this
section shall be made:

(i) By delivering a copy to the admin-
istrator or representative thereof;

(ii) By leaving a copy at the principal
office, place of business, or residence of
the administrator or representative
thereof; or

(iii) By mailing a copy to the last
known address of the administrator or
representative thereof.

(2) If service is accomplished by cer-
tified mail, service is complete upon
mailing. If service is by regular mail,
service is complete upon receipt by the
addressee. When service of a notice
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days
shall be added to the time allowed by
these rules for the filing of a state-
ment, or a request for hearing and an-
swer, as applicable.

(3) For purposes of this section, a
statement of reasonable cause shall be
considered filed:

(i) Upon mailing, if accomplished
using United States Postal Service cer-
tified mail or Express Mail;

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’ with-
in the meaning of 26 U.S.C. 7502(f);

(iii) Upon transmittal, if transmitted
in a manner specified in the notice of
intent to assess a penalty as a method
of transmittal to be accorded such spe-
cial treatment; or

(iv) In the case of any other method
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty.

(j) Liability—(1) If more than one per-
son is responsible as administrator for
the failure to file the report, all such
persons shall be jointly and severally
liable with respect to such failure.
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(2) Any person against whom a civil
penalty has been assessed under sec-
tion 502(c)(b) pursuant to a final order,
within the meaning of 29 CFR
2570.91(g), shall be personally liable for
the payment of such penalty.

(k) Cross-reference. See 29 CFR 2570.90
through 2570.101 for procedural rules re-
lating to administrative hearings
under section 502(c)(5) of the Act.

[68 FR 17505, Apr. 9, 2003]

§2560.502¢c-6 Civil penalties under sec-
tion 502(c)(6).

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under
section 502(c)(6) of the Employee Re-
tirement Income Security Act of 1974,
as amended (the Act), the adminis-
trator (within the meaning of section
3(16)(A) of the Act) of an employee ben-
efit plan (within the meaning of sec-
tion 3(3) of the Act and §2510.3-1 of this
chapter) shall be liable for civil pen-
alties assessed by the Secretary under
section 502(c)(6) of the Act in each case
in which there is a failure or refusal to
furnish to the Secretary documents re-
quested under section 104(a)(6) of the
Act and §2520.104a-8 of this chapter.

(2) For purposes of this section, a
failure or refusal to furnish documents
shall mean a failure or refusal to fur-
nish, in whole or in part, the docu-
ments requested under section 104(a)(6)
of the Act and §2520.104a-8 of this chap-
ter at the time and in the manner pre-
scribed in the request.

(b) Amount assessed. (1) The amount
assessed under section 502(c)(6) of the
Act shall be determined by the Depart-
ment of Labor, taking into consider-
ation the degree and/or willfulness of
the failure or refusal to furnish any
document or documents requested by
the Department under section 104(a)(6)
of the Act. However, the amount as-
sessed under section 502(c)(6) of the Act
shall not exceed $100 a day or $1,000 per
request (or such other maximum
amounts as may be established by reg-
ulation pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended), computed from the
date of the administrator’s failure or
refusal to furnish any document or doc-
uments requested by the Department.

(2) For purposes of calculating the
amount to be assessed under this sec-
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tion, the date of a failure or refusal to
furnish documents shall not be earlier
than the thirtieth day after service of
the request under section 104(a)(6) of
ERISA and §2520.104a-8 of this chapter.

(c) Notice of intent to assess a penalty.
Prior to the assessment of any penalty
under section 502(c)(6) of the Act, the
Department shall provide to the ad-
ministrator of the plan a written no-
tice that indicates the Department’s
intent to assess a penalty under sec-
tion 502(c)(6) of the Act, the amount of
the penalty, the period to which the
penalty applies, and the reason(s) for
the penalty.

(d) Reconsideration or waiver of penalty
to be assessed. The Department may de-
termine that all or part of the penalty
amount in the notice of intent to as-
sess a penalty shall not be assessed on
a showing that the administrator com-
plied with the requirements of section
104(a)(6) of the Act or on a showing by
the administrator of mitigating cir-
cumstances regarding the degree or
willfulness of the noncompliance.

(e) Showing of reasonable cause. Upon
issuance by the Department of a notice
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days
from the date of service of the notice,
as described in paragraph (i) of this
section, to file a statement of reason-
able cause explaining why the penalty,
as calculated, should be reduced or not
be assessed, for the reasons set forth in
paragraph (d) of this section. Such
statement must be made in writing and
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by
the administrator that the statement
is made under the penalties of perjury.

(f) Failure to file a statement of reason-
able cause. Failure to file a statement
of reasonable cause within the 30 day
period described in paragraph (e) of
this section shall be deemed to con-
stitute a waiver of the right to appear
and contest the facts alleged in the no-
tice of intent, and such failure shall be
deemed an admission of the facts al-
leged in the notice for purposes of any
proceeding involving the assessment of
a civil penalty under section 502(c)(6) of
the Act. Such notice shall then become
a final order of the Secretary, within
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the meaning of §2570.111(g) of this
chapter, forty-five (45) days from the
date of service of the notice.

(g) Notice of determination on statement
of reasonable cause. (1) The Department,
following a review of all of the facts al-
leged in support of no assessment or a
complete or partial waiver of the pen-
alty, shall notify the administrator, in
writing, of its determination not to as-
sess or to waive the penalty, in whole
or in part, and/or assess a penalty. If it
is the determination of the Department
to assess a penalty, the notice shall in-
dicate the amount of the penalty, not
to exceed the amount described in
paragraph (c) of this section. This no-
tice is a ‘‘pleading’ for purposes of
§2570.111(m) of this chapter.

(2) Except as provided in paragraph
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s in-
tention to assess a penalty, shall be-
come a final order, within the meaning
of §2570.111(g) of this chapter, forty-five
(45) days from the date of service of the
notice.

(h) Administrative hearing. A notice
issued pursuant to paragraph (g) of this
section will not become a final order,
within the meaning of §2570.91(g) of
this chapter, if, within thirty (30) days
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§2570.110 through 2570.121 of
this chapter, and files an answer to the
notice. The request for hearing and an-
swer must be filed in accordance with
§2570.112 of this chapter and §18.4 of
this title. The answer opposing the pro-
posed sanction shall be in writing, and
supported by reference to specific cir-
cumstances or facts surrounding the
notice of determination issued pursu-
ant to paragraph (g) of this section.

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c¢) and (g) of this
section shall be made:

(i) By delivering a copy to the admin-
istrator or representative thereof;

(ii) By leaving a copy at the principal
office, place of business, or residence of
the administrator or representative
thereof; or

§2560.502c-6

(iii) By mailing a copy to the last
known address of the administrator or
representative thereof.

(2) If service is accomplished by cer-
tified mail, service is complete upon
mailing. If service is by regular mail,
service is complete upon receipt by the
addressee. When service of a notice
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days
shall be added to the time allowed by
these rules for the filing of a state-
ment, or a request for hearing and an-
swer, as applicable.

(3) For purposes of this section, a
statement of reasonable cause shall be
considered filed:

(i) Upon mailing, if accomplished
using United States Postal Service cer-
tified mail or Express Mail;

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’” with-
in the meaning of 26 U.S.C. 7502(f);

(iii) Upon transmittal, if transmitted
in a manner specified in the notice of
intent to assess a penalty as a method
of transmittal to be accorded such spe-
cial treatment; or

(iv) In the case of any other method
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty.

(j) Liability. (1) If more than one per-
son is responsible as administrator for
the failure to furnish the document or
documents requested under section
104(a)(6) of the Act and its imple-
menting regulations (§2520.104a-8 of
this chapter), all such persons shall be
jointly and severally liable with re-
spect to such failure.

(2) Any person, or persons under
paragraph (j)(1) of this section, against
whom a civil penalty has been assessed
under section 502(c)(6) of the Act pursu-
ant to a final order, within the mean-
ing of §2570.111(g) of this chapter, shall
be personally liable for the payment of
such penalty.

(k) Cross-reference. See §§2570.110
through 2570.121 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(6) of
the Act.

[67 FR 785, Jan. 7, 2002, as amended at 68 FR
3735, Jan. 24, 2003]
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§2560.502¢c-7 Civil penalties under sec-
tion 502(c)(7).

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under
section 502(c)(7) of the Employee Re-
tirement Income Security Act of 1974,
as amended (the Act), the adminis-
trator (within the meaning of section
3(16)(A) of the Act) of an individual ac-
count plan (within the meaning of sec-
tion 101(i)(8) of the Act and §2520.101-
3(d)(2) of this chapter), who fails or re-
fuses to provide notice of a blackout
period to affected participants and
beneficiaries in accordance with sec-
tion 101(i) of the Act and §2520.101-3 of
this chapter, or the administrator
(within the meaning of section 3(16)(A)
of the Act) of an applicable individual
account plan (within the meaning of
section 101(m) of the Act), who fails or
refuses to provide notice of diversifica-
tion rights to applicable individuals in
accordance with section 101(m) of the
Act, shall be liable for civil penalties
assessed by the Secretary under sec-
tion 502(c)(7) of the Act.

(2) For purposes of this section, a
failure or refusal to provide a notice of
blackout period shall mean a failure or
refusal, in whole or in part, to provide
notice of a blackout period to an af-
fected plan participant or beneficiary
at the time and in the manner pre-
scribed by section 101(i) of the Act and
§2520.101-3 of this chapter, and a failure
or refusal to provide a notice of diver-
sification rights shall mean a failure or
refusal, in whole or in part, to provide
notice of diversification rights to an
applicable individual at the time and
in the manner prescribed by section
101(m) of the Act.

(b) Amount assessed. (1) The amount
assessed under section 502(c)(7) of the
Act for each separate violation shall be
determined by the Department of
Labor, taking into consideration the
degree and/or willfulness of the failure
or refusal to provide a notice of black-
out period or notice of diversification
rights. However, the amount assessed
for each violation under section
502(c)(7) of the Act shall not exceed $100
a day (or such other maximum amount
as may be established by regulation
pursuant to the Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended), computed from, in the case
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of a notice of blackout period under
section 101(i) of the Act, the date of the
administrator’s failure or refusal to
provide a notice of blackout period up
to and including the date that is the
final day of the blackout period for
which the notice was required, or in
the case of a notice of diversification
rights under section 101(m) of the Act,
computed from the date that is 30 days
before the first date on which rights
are exercisable under section 204(j) of
the Act up to the date such a notice is
furnished.

(2) For purposes of calculating the
amount to be assessed under this sec-
tion, a failure or refusal to provide a
notice of blackout period or a notice of
diversification rights with respect to
any single participant or beneficiary
shall be treated as a separate violation
under section 101(i) of the Act and
§2520.101-3 of this chapter or section
101(m) of the Act.

(c) Notice of intent to assess a penalty.
Prior to the assessment of any penalty
under section 502(c)(7) of the Act, the
Department shall provide to the ad-
ministrator of the plan a written no-
tice indicating the Department’s intent
to assess a penalty under section
502(c)(7) of the Act, the amount of such
penalty, the number of participants
and beneficiaries on which the penalty
is based, the period to which the pen-
alty applies, and the reason(s) for the
penalty.

(d) Reconsideration or waiver of penalty
to be assessed. The Department may de-
termine that all or part of the penalty
amount in the notice of intent to as-
sess a penalty shall not be assessed on
a showing that the administrator com-
plied with the applicable requirements
of section 101(i) or section 101(m) of the
Act or on a showing by the adminis-
trator of mitigating circumstances re-
garding the degree or willfulness of the
noncompliance.

(e) Showing of reasonable cause. Upon
issuance by the Department of a notice
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days
from the date of service of the notice,
as described in paragraph (i) of this
section, to file a statement of reason-
able cause explaining why the penalty,
as calculated, should be reduced, or not
be assessed, for the reasons set forth in
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paragraph (d) of this section. Such
statement must be made in writing and
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by
the administrator that the statement
is made under the penalties of perjury.

(f) Failure to file a statement of reason-
able cause. Failure to file a statement
of reasonable cause within the 30 day
period described in paragraph (e) of
this section shall be deemed to con-
stitute a waiver of the right to appear
and contest the facts alleged in the no-
tice of intent, and such failure shall be
deemed an admission of the facts al-
leged in the notice for purposes of any
proceeding involving the assessment of
a civil penalty under section 502(c)(7) of
the Act. Such notice shall then become
a final order of the Secretary, within
the meaning of §2570.131(g) of this
chapter, forty-five (45) days from the
date of service of the notice.

(g) Notice of determination on statement
of reasonable cause. (1) The Department,
following a review of all of the facts in
a statement of reasonable cause al-
leged in support of no assessment or a
complete or partial waiver of the pen-
alty, shall notify the administrator, in
writing, of its determination on the
statement of reasonable cause and its
determination whether to waive the
penalty in whole or in part, and/or as-
sess a penalty. If it is the determina-
tion of the Department to assess a pen-
alty, the mnotice shall indicate the
amount of the penalty assessment, not
to exceed the amount described in
paragraph (c) of this section. This no-
tice is a ‘‘pleading’ for purposes of
§2570.131(m) of this chapter.

(2) Except as provided in paragraph
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s de-
termination to assess a penalty, shall
become a final order, within the mean-
ing of §2570.131(g) of this chapter,
forty-five (45) days from the date of
service of the notice.

(h) Administrative hearing. A notice
issued pursuant to paragraph (g) of this
section will not become a final order,
within the meaning of §2570.131(g) of
this chapter, if, within thirty (30) days
from the date of the service of the no-
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tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§2570.130 through 2570.141 of
this chapter, and files an answer to the
notice. The request for hearing and an-
swer must be filed in accordance with
§2570.132 of this chapter and §18.4 of
this title. The answer opposing the pro-
posed sanction shall be in writing, and
supported by reference to specific cir-
cumstances or facts surrounding the
notice of determination issued pursu-
ant to paragraph (g) of this section.

(1) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c¢) and (g) of this
section shall be made:

(i) By delivering a copy to the admin-
istrator or representative thereof;

(ii) By leaving a copy at the principal
office, place of business, or residence of
the administrator or representative
thereof; or

(iii) By mailing a copy to the last
known address of the administrator or
representative thereof.

(2) If service is accomplished by cer-
tified mail, service is complete upon
mailing. If service is by regular mail,
service is complete upon receipt by the
addressee. When service of a notice
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days
shall be added to the time allowed by
these rules for the filing of a statement
or a request for hearing and answer, as
applicable.

(3) For purposes of this section, a
statement of reasonable cause shall be
considered filed:

(i) Upon mailing, if accomplished
using United States Postal Service cer-
tified mail or Express Mail;

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’ with-
in the meaning of 26 U.S.C. 7502(f);

(iii) Upon transmittal, if transmitted
in a manner specified in the notice of
intent to assess a penalty as a method
of transmittal to be accorded such spe-
cial treatment; or

(iv) In the case of any other method
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty.

(j) Liability. (1) If more than one per-
son is responsible as administrator for
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the failure to provide a notice of black-
out period under section 101(i) of the
Act and its implementing regulations
(§2520.101-3 of this chapter), or the fail-
ure to provide a notice of diversifica-
tion rights under section 101(m) of the
Act, all such persons shall be jointly
and severally liable for such failure.

(2) Any person, or persons under
paragraph (j)(1) of this section, against
whom a civil penalty has been assessed
under section 502(c)(7) of the Act, pur-
suant to a final order, within the
meaning of §2570.131(g) of this chapter,
shall be personally liable for the pay-
ment of such penalty.

(k) Cross-reference. See §§2570.130
through 2570.141 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(7) of
the Act.

[68 FR 3736, Jan. 24, 2003, as amended at 72
FR 44972, Aug. 10, 2007]

§2560.502¢c-8 Civil penalties under sec-
tion 502(c)(8).

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under
section 502(c)(8) of the Employee Re-
tirement Income Security Act of 1974,
as amended (the Act), the plan sponsor
(within the meaning of section
3(16)(B)(iii) of the Act) shall be liable
for civil penalties assessed by the Sec-
retary under section 502(c)(8) of the
Act, for:

(i) Each violation by such sponsor of
the requirement under section 305 of
the Act to adopt by the deadline estab-
lished in that section a funding im-
provement plan or rehabilitation plan
with respect to a multiemployer plan
which is in endangered or critical sta-
tus; or

(ii) In the case of a plan in endan-
gered status which is not in seriously
endangered status, a failure by the
plan to meet the applicable bench-
marks under section 305 by the end of
the funding improvement period with
respect to the plan.

(2) For purposes of this section, viola-
tions or failures referred to in para-
graph (a)(1) of this section shall mean a
failure or refusal, in whole or in part,
to adopt a funding improvement or re-
habilitation plan, or to meet the appli-
cable benchmarks, at the relevant
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times and manners prescribed in sec-
tion 305 of the Act.

(b) Amount assessed. The amount as-
sessed under section 502(c)(8) of the Act
for each separate violation shall be de-
termined by the Department of Labor,
taking into consideration the degree or
willfulness of the failure or refusal to
comply with the specific requirements
referred to in paragraph (a) of this sec-
tion. However, the amount assessed for
each violation under section 502(c)(8) of
the Act shall not exceed $1,100 a day (or
such other maximum amount as may
be established by regulation pursuant
to the Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended),
computed from the date of the plan
sponsor’s failure or refusal to comply
with the specific requirements referred
to in paragraph (a) of this section.

(c) Notice of intent to assess a penalty.
Prior to the assessment of any penalty
under section 502(c)(8) of the Act, the
Department shall provide to the plan
sponsor of the plan a written notice in-
dicating the Department’s intent to as-
sess a penalty under section 502(c)(8) of
the Act, the amount of such penalty,
the period to which the penalty ap-
plies, and the reason(s) for the penalty.

(d) Reconsideration or waiver of penalty
to be assessed. The Department may de-
termine that all or part of the penalty
amount in the notice of intent to as-
sess a penalty shall not be assessed on
a showing that the plan sponsor com-
plied with the requirements of section
305 of the Act, or on a showing by the
plan sponsor of mitigating cir-
cumstances regarding the degree or
willfulness of the noncompliance.

(e) Showing of reasonable cause. Upon
issuance by the Department of a notice
of intent to assess a penalty, the plan
sponsor shall have thirty (30) days from
the date of service of the notice, as de-
scribed in paragraph (i) of this section,
to file a statement of reasonable cause
explaining why the penalty, as cal-
culated, should be reduced, or not be
assessed, for the reasons set forth in
paragraph (d) of this section. Such
statement must be made in writing and
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by
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the plan sponsor that the statement is
made under the penalties of perjury.

(f) Failure to file a statement of reason-
able cause. Failure to file a statement
of reasonable cause within the thirty
(30) day period described in paragraph
(e) of this section shall be deemed to
constitute a waiver of the right to ap-
pear and contest the facts alleged in
the notice of intent, and such failure
shall be deemed an admission of the
facts alleged in the notice for purposes
of any proceeding involving the assess-
ment of a civil penalty under section
502(c)(8) of the Act. Such notice shall
then become a final order of the Sec-
retary, within the meaning of
§2570.161(g) of this chapter, forty-five
(45) days from the date of service of the
notice.

(g) Notice of determination on statement
of reasonable cause. (1) The Department,
following a review of all of the facts in
a statement of reasonable cause al-
leged in support of nonassessment or a
complete or partial waiver of the pen-
alty, shall notify the plan sponsor, in
writing, of its determination on the
statement of reasonable cause and its
determination whether to waive the
penalty in whole or in part, and/or as-
sess a penalty. If it is the determina-
tion of the Department to assess a pen-
alty, the mnotice shall indicate the
amount of the penalty assessment, not
to exceed the amount described in
paragraph (c) of this section. This no-
tice is a ‘‘pleading’ for purposes of
§2570.161(m) of this chapter.

(2) Except as provided in paragraph
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s de-
termination to assess a penalty, shall
become a final order, within the mean-
ing of §2570.161(g) of this chapter,
forty-five (45) days from the date of
service of the notice.

(h) Administrative hearing. A notice
issued pursuant to paragraph (g) of this
section will not become a final order,
within the meaning of §2570.161(g) of
this chapter, if, within thirty (30) days
from the date of the service of the no-
tice, the plan sponsor or a representa-
tive thereof files a request for a hear-
ing under §§2570.160 through 2570.171 of
this chapter, and files an answer to the
notice. The request for hearing and an-
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swer must be filed in accordance with
§2570.162 of this chapter and §18.4 of
this title. The answer opposing the pro-
posed sanction shall be in writing, and
supported by reference to specific cir-
cumstances or facts surrounding the
notice of determination issued pursu-
ant to paragraph (g) of this section.

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c¢) and (g) of this
section shall be made:

(i) By delivering a copy to the plan
sponsor or representative thereof;

(ii) By leaving a copy at the principal
office, place of business, or residence of
the plan sponsor or representative
thereof; or

(iii) By mailing a copy to the last
known address of the plan sponsor or
representative thereof.

(2) If service is accomplished by cer-
tified mail, service is complete upon
mailing. If service is by regular mail,
service is complete upon receipt by the
addressee. When service of a notice
under paragraph (c) or (g) of this sec-
tion is by certified mail, five days shall
be added to the time allowed by these
rules for the filing of a statement or a
request for hearing and answer, as ap-
plicable.

(3) For purposes of this section, a
statement of reasonable cause shall be
considered filed:

(i) Upon mailing, if accomplished
using United States Postal Service cer-
tified mail or express mail;

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’ with-
in the meaning of 26 U.S.C. 7502(f);

(iii) Upon transmittal, if transmitted
in a manner specified in the notice of
intent to assess a penalty as a method
of transmittal to be accorded such spe-
cial treatment; or

(iv) In the case of any other method
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty.

(j) Liability. (1) If more than one per-
son is responsible as plan sponsor for
violations referred to in paragraph (a)
of this section, all such persons shall
be jointly and severally liable for such
violations.

(2) Any person, or persons under
paragraph (j)(1) of this section, against
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whom a civil penalty has been assessed
under section 502(c)(8) of the Act, pur-
suant to a final order within the mean-
ing of §2570.161(g) of this chapter, shall
be personally liable for the payment of
such penalty.

(k) Cross-reference. See §§2570.160
through 2570.171 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(8) of
the Act.

[75 FR 8800, Feb. 26, 2010]

§2560.502i-1 Civil penalties under sec-
tion 502(i).

(a) In general. Section 502(i) of the
Employee Retirement Income Security
Act of 1974 (ERISA or the Act) permits
the Secretary of Labor to assess a civil
penalty against a party in interest who
engages in a prohibited transaction
with respect to an employee benefit
plan other than a plan described in sec-
tion 4975(e)(1) of the Internal Revenue
Code (the Code). The initial penalty
under section 502(i) is five percent of
the total ‘“‘amount involved” in the
prohibited transaction (unless a lesser
amount is otherwise agreed to by the
parties). However, if the prohibited
transaction is not corrected during the
‘“‘correction period,” the civil penalty
shall be 100 percent of the ‘‘amount in-
volved” (unless a lesser amount is oth-
erwise agreed to by the parties). Para-
graph (b) of this section defines the
term ‘‘amount involved,” paragraph (c)
defines the term ‘‘correction,” and
paragraph (d) defines the term ‘‘cor-
rection period.” Paragraph (e) illus-
trates the computation of the civil pen-
alty under section 502(i). Paragraph (f)
is a cross reference to the Depart-
ment’s procedural rules for section
502(i) proceedings.

(b) Amount involved. Section 502(1) of
ERISA states that the term ‘‘amount
involved” in that section shall be de-
fined as it is defined under section
4975(f)(4) of the Code. As provided in 26
CFR 141.4975.13, 26 CFR 53.4941(e)-1(b) is
controlling with respect to the inter-
pretation of the term ‘“‘amount in-
volved” under section 4975 of the Code.
Accordingly, the Department of Labor
will apply the principles set out at 26
CFR 53.4941(e)-1(b) in determining the
“amount involved” in a transaction
subject to the civil penalty provided by
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section 502(i) of the Act and this sec-
tion.

(c) Correction. Section 502(i) of ERISA
states that the term ‘‘correction” shall
be defined in a manner that is con-
sistent with the definition of that term
under section 4975(f)(5) of the Code. As
provided in 26 CFR 141.4975-13, 26 CFR
53.4941(e)-1(c) is controlling with re-
spect to the interpretation of the term
“‘correction” for purposes of section
4975 of the Code. Accordingly, the De-
partment of Labor will apply the prin-
ciples set out in 26 CFR 53.4941(e)-(1)(c)
in interpreting the term ‘‘correction”
under section 502(i) of the Act and this
section.

(d) Correction period. (1) In general,
the ‘‘correction period” begins on the
date the prohibited transaction occurs
and ends 90 days after a final agency
order with respect to such transaction.

(2) When a party in interest seeks ju-
dicial review within 90 days of a final
agency order in an ERISA section 502(i)
proceeding, the correction period will
end 90 days after the entry of a final
order in the judicial action.

(3) The following examples illustrate
the operation of this paragraph:

(i) A party in interest receives notice of
the Department’s intent to impose the sec-
tion 502(i) penalty and does not invoke the
ERISA section 502(i) prohibited transaction
penalty proceedings described in §2570.1 of
this chapter within 30 days of such notice. As
provided in §2570.5 of this chapter, the notice
of the intent to impose a penalty becomes a
final order after 30 days. Thus, the ‘‘correc-
tion period”’ ends 90 days after the expiration
of the 30 day period.

(ii) A party in interest contests a proposed
section 502(i) penalty, but does not appeal an
adverse decision of the administrative law
judge in the proceeding. As provided in
§2570.10(a) of this chapter, the decision of the
administrative law judge becomes a final
order of the Department unless the decision
is appealed within 20 days after the date of
such order. Thus, the correction period ends
90 days after the expiration of such 20 day pe-
riod.

(iii) The Secretary of Labor issues to a
party in interest a decision upholding an ad-
ministrative law judge’s adverse decision. As
provided in §2570.12(b) of this chapter, the de-
cision of the Secretary becomes a final order
of the Department immediately. Thus, the
correction period will end 90 days after the
issuance of the Secretary’s order unless the
party in interest judicially contests the
order within that 90 day period. If the party
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in interest so contests the order, the correc-
tion period will end 90 days after the entry of
a final order in the judicial action.

(e) Computation of the section 502(i)
penalty. (1) In general, the civil penalty
under section 502(i) is determined by
applying the applicable percentage
(five percent or one hundred percent)
to the aggregate amount involved in
the transaction. However, a continuing
prohibited transaction, such as a lease
or a loan, is treated as giving rise to a
separate event subject to the sanction
for each year (as measured from the
anniversary date of the transaction) in
which the transaction occurs.

(2) The following examples illustrate
the computation of the section 502(i)
penalty:

(i) An employee benefit plan purchases
property from a party in interest at a price
of $10,000. The fair market value of the prop-
erty is $5,000. The ‘‘amount involved” in that
transaction, as determined under 26 CFR
53.4941(e)-1(b), is $10,000 (the greater of the
amount paid by the plan or the fair market
value of the property). The initial five per-
cent penalty under section 502(i) is $500 (five
percent of $10,000).

(ii) An employee benefit plan executes a
four year lease with a party in interest at an
annual rental of $10,000 (which is the fair
rental value of the property). The amount in-
volved in each year of that transaction, as
determined under 26 CFR 53.4941(e)-1(b), is
$10,000. The amount of the initial sanction
under ERISA section 502(i) would be a total
of $5,000: $2,000 ($10,000 x 5% x 4 with respect
to the rentals paid in the first year of the
lease); $1,500 ($10,000 x 5% x 3 with respect to
the second year); $1,000 ($10,000 x 5% x 2 with
respect to the third year); $500 ($10,000 x 5%
x 1 with respect to the fourth year).

(f) Cross reference. See §§2570.1-2570.12
of this chapter for procedural rules re-
lating to section 502(i) penalty pro-
ceedings.

[63 FR 37476, Sept. 26, 1988]

§2560.503-1 Claims procedure.

(a) Scope and purpose. In accordance
with the authority of sections 503 and
505 of the Employee Retirement In-
come Security Act of 1974 (ERISA or
the Act), 29 U.S.C. 1133, 1135, this sec-
tion sets forth minimum requirements
for employee benefit plan procedures
pertaining to claims for benefits by
participants and beneficiaries (herein-
after referred to as claimants). Except
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as otherwise specifically provided in
this section, these requirements apply
to every employee benefit plan de-
scribed in section 4(a) and not exempt-
ed under section 4(b) of the Act.

(b) Obligation to establish and maintain
reasonable claims procedures. Every em-
ployee benefit plan shall establish and
maintain reasonable procedures gov-
erning the filing of benefit claims, no-
tification of benefit determinations,
and appeal of adverse benefit deter-
minations (hereinafter collectively re-
ferred to as claims procedures). The
claims procedures for a plan will be
deemed to be reasonable only if—

(1) The claims procedures comply
with the requirements of paragraphs
(©), (@), (e), (D, (g), (h), (1), and (j) of
this section, as appropriate, except to
the extent that the claims procedures
are deemed to comply with some or all
of such provisions pursuant to para-
graph (b)(6) of this section;

(2) A description of all claims proce-
dures (including, in the case of a group
health plan within the meaning of
paragraph (m)(6) of this section, any
procedures for obtaining prior approval
as a prerequisite for obtaining a ben-
efit, such as preauthorization proce-
dures or utilization review procedures)
and the applicable time frames is in-
cluded as part of a summary plan de-
scription meeting the requirements of
29 CFR 2520.102-3;

(3) The claims procedures do not con-
tain any provision, and are not admin-
istered in a way, that unduly inhibits
or hampers the initiation or processing
of claims for benefits. For example, a
provision or practice that requires pay-
ment of a fee or costs as a condition to
making a claim or to appealing an ad-
verse benefit determination would be
considered to unduly inhibit the initi-
ation and processing of claims for ben-
efits. Also, the denial of a claim for
failure to obtain a prior approval under
circumstances that would make ob-
taining such prior approval impossible
or where application of the prior ap-
proval process could seriously jeop-
ardize the life or health of the claimant
(e.g., in the case of a group health plan,
the claimant is unconscious and in
need of immediate care at the time
medical treatment is required) would

629



§2560.503-1

constitute a practice that unduly in-
hibits the initiation and processing of a
claim;

(4) The claims procedures do not pre-
clude an authorized representative of a
claimant from acting on behalf of such
claimant in pursuing a benefit claim or
appeal of an adverse benefit determina-
tion. Nevertheless, a plan may estab-
lish reasonable procedures for deter-
mining whether an individual has been
authorized to act on behalf of a claim-
ant, provided that, in the case of a
claim involving urgent care, within the
meaning of paragraph (m)(1) of this
section, a health care professional,
within the meaning of paragraph (m)(7)
of this section, with knowledge of a
claimant’s medical condition shall be
permitted to act as the authorized rep-
resentative of the claimant; and

(5) The claims procedures contain ad-
ministrative processes and safeguards
designed to ensure and to verify that
benefit claim determinations are made
in accordance with governing plan doc-
uments and that, where appropriate,
the plan provisions have been applied
consistently with respect to similarly
situated claimants.

(6) In the case of a plan established
and maintained pursuant to a collec-
tive bargaining agreement (other than
a plan subject to the provisions of sec-
tion 302(c)(5) of the Labor Management
Relations Act, 1947 concerning joint
representation on the board of trust-
ees)—

(i) Such plan will be deemed to com-
ply with the provisions of paragraphs
(c) through (j) of this section if the col-
lective bargaining agreement pursuant
to which the plan is established or
maintained sets forth or incorporates
by specific reference—

(A) Provisions concerning the filing
of benefit claims and the initial dis-
position of benefit claims, and

(B) A grievance and arbitration pro-
cedure to which adverse benefit deter-
minations are subject.

(ii) Such plan will be deemed to com-
ply with the provisions of paragraphs
(h), (i), and (j) of this section (but will
not be deemed to comply with para-
graphs (c¢) through (g) of this section) if
the collective bargaining agreement
pursuant to which the plan is estab-
lished or maintained sets forth or in-
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corporates by specific reference a
grievance and arbitration procedure to
which adverse benefit determinations
are subject (but not provisions con-
cerning the filing and initial disposi-
tion of benefit claims).

(¢) Group health plans. The claims
procedures of a group health plan will
be deemed to be reasonable only if, in
addition to complying with the re-
quirements of paragraph (b) of this sec-
tion—

(1)(i) The claims procedures provide
that, in the case of a failure by a
claimant or an authorized representa-
tive of a claimant to follow the plan’s
procedures for filing a pre-service
claim, within the meaning of para-
graph (m)(2) of this section, the claim-
ant or representative shall be notified
of the failure and the proper procedures
to be followed in filing a claim for ben-
efits. This notification shall be pro-
vided to the claimant or authorized
representative, as appropriate, as soon
as possible, but not later than 5 days
(24 hours in the case of a failure to file
a claim involving urgent care) fol-
lowing the failure. Notification may be
oral, unless written notification is re-
quested by the claimant or authorized
representative.

(ii) Paragraph (c)(1)(i) of this section
shall apply only in the case of a failure
that—

(A) Is a communication by a claim-
ant or an authorized representative of
a claimant that is received by a person
or organizational unit customarily re-
sponsible for handling benefit matters;
and

(B) Is a communication that names a
specific claimant; a specific medical
condition or symptom; and a specific
treatment, service, or product for
which approval is requested.

(2) The claims procedures do not con-
tain any provision, and are not admin-
istered in a way, that requires a claim-
ant to file more than two appeals of an
adverse benefit determination prior to
bringing a civil action under section
502(a) of the Act;

(3) To the extent that a plan offers
voluntary levels of appeal (except to
the extent that the plan is required to
do so by State law), including vol-
untary arbitration or any other form of
dispute resolution, in addition to those
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permitted by paragraph (c)(2) of this
section, the claims procedures provide
that:

(i) The plan waives any right to as-
sert that a claimant has failed to ex-
haust administrative remedies because
the claimant did not elect to submit a
benefit dispute to any such voluntary
level of appeal provided by the plan;

(ii) The plan agrees that any statute
of limitations or other defense based on
timeliness is tolled during the time
that any such voluntary appeal is
pending;

(iii) The claims procedures provide
that a claimant may elect to submit a
benefit dispute to such voluntary level
of appeal only after exhaustion of the
appeals permitted by paragraph (c)(2)
of this section;

(iv) The plan provides to any claim-
ant, upon request, sufficient informa-
tion relating to the voluntary level of
appeal to enable the claimant to make
an informed judgment about whether
to submit a benefit dispute to the vol-
untary level of appeal, including a
statement that the decision of a claim-
ant as to whether or not to submit a
benefit dispute to the voluntary level
of appeal will have no effect on the
claimant’s rights to any other benefits
under the plan and information about
the applicable rules, the claimant’s
right to representation, the process for
selecting the decisionmaker, and the
circumstances, if any, that may affect
the impartiality of the decisionmaker,
such as any financial or personal inter-
ests in the result or any past or present
relationship with any party to the re-
view process; and

(v) No fees or costs are imposed on
the claimant as part of the voluntary
level of appeal.

(4) The claims procedures do not con-
tain any provision for the mandatory
arbitration of adverse benefit deter-
minations, except to the extent that
the plan or procedures provide that:

(i) The arbitration is conducted as
one of the two appeals described in
paragraph (c)(2) of this section and in
accordance with the requirements ap-
plicable to such appeals; and

(ii) The claimant is not precluded
from challenging the decision under
section 502(a) of the Act or other appli-
cable law.
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(d) Plans providing disability benefits.
The claims procedures of a plan that
provides disability benefits will be
deemed to be reasonable only if the
claims procedures comply, with respect
to claims for disability benefits, with
the requirements of paragraphs (b),
(€)(2), (¢)(3), and (c)(4) of this section.

(e) Claim for benefits. For purposes of
this section, a claim for benefits is a
request for a plan benefit or benefits
made by a claimant in accordance with
a plan’s reasonable procedure for filing
benefit claims. In the case of a group
health plan, a claim for benefits in-
cludes any pre-service claims within
the meaning of paragraph (m)(2) of this
section and any post-service claims
within the meaning of paragraph (m)(3)
of this section.

(f) Timing of notification of benefit de-
termination—(1) In general. Except as
provided in paragraphs (f)(2) and (f)(3)
of this section, if a claim is wholly or
partially denied, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (g) of this sec-
tion, of the plan’s adverse benefit de-
termination within a reasonable period
of time, but not later than 90 days after
receipt of the claim by the plan, unless
the plan administrator determines that
special circumstances require an exten-
sion of time for processing the claim. If
the plan administrator determines that
an extension of time for processing is
required, written notice of the exten-
sion shall be furnished to the claimant
prior to the termination of the initial
90-day period. In no event shall such
extension exceed a period of 90 days
from the end of such initial period. The
extension notice shall indicate the spe-
cial circumstances requiring an exten-
sion of time and the date by which the
plan expects to render the benefit de-
termination.

(2) Group health plans. In the case of
a group health plan, the plan adminis-
trator shall notify a claimant of the
plan’s benefit determination in accord-
ance with paragraph (£)(2)(1), (£)(2)(i),
or (f)(2)(iii) of this section, as appro-
priate.

(i) Urgent care claims. In the case of a
claim involving urgent care, the plan
administrator shall notify the claim-
ant of the plan’s benefit determination
(whether adverse or not) as soon as
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possible, taking into account the med-
ical exigencies, but not later than 72
hours after receipt of the claim by the
plan, unless the claimant fails to pro-
vide sufficient information to deter-
mine whether, or to what extent, bene-
fits are covered or payable under the
plan. In the case of such a failure, the
plan administrator shall notify the
claimant as soon as possible, but not
later than 24 hours after receipt of the
claim by the plan, of the specific infor-
mation necessary to complete the
claim. The claimant shall be afforded a
reasonable amount of time, taking into
account the circumstances, but not
less than 48 hours, to provide the speci-
fied information. Notification of any
adverse benefit determination pursuant
to this paragraph (f)(2)(i) shall be made
in accordance with paragraph (g) of
this section. The plan administrator
shall notify the claimant of the plan’s
benefit determination as soon as pos-
sible, but in no case later than 48 hours
after the earlier of—

(A) The plan’s receipt of the specified
information, or

(B) The end of the period afforded the
claimant to provide the specified addi-
tional information.

(i) Concurrent care decisions. If a
group health plan has approved an on-
going course of treatment to be pro-
vided over a period of time or number
of treatments—

(A) Any reduction or termination by
the plan of such course of treatment
(other than by plan amendment or ter-
mination) before the end of such period
of time or number of treatments shall
constitute an adverse benefit deter-
mination. The plan administrator shall
notify the claimant, in accordance
with paragraph (g) of this section, of
the adverse benefit determination at a
time sufficiently in advance of the re-
duction or termination to allow the
claimant to appeal and obtain a deter-
mination on review of that adverse
benefit determination before the ben-
efit is reduced or terminated.

(B) Any request by a claimant to ex-
tend the course of treatment beyond
the period of time or number of treat-
ments that is a claim involving urgent
care shall be decided as soon as pos-
sible, taking into account the medical
exigencies, and the plan administrator
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shall notify the claimant of the benefit
determination, whether adverse or not,
within 24 hours after receipt of the
claim by the plan, provided that any
such claim is made to the plan at least
24 hours prior to the expiration of the
prescribed period of time or number of
treatments. Notification of any adverse
benefit determination concerning a re-
quest to extend the course of treat-
ment, whether involving urgent care or
not, shall be made in accordance with
paragraph (g) of this section, and ap-
peal shall be governed by paragraph
O @)(D), ()(2)(1), or (1)(2)(iii), as appro-
priate.

(iii) Other claims. In the case of a
claim not described in paragraphs
(£)(2)(1) or (f)(2)(ii) of this section, the
plan administrator shall notify the
claimant of the plan’s benefit deter-
mination in accordance with either
paragraph (f)(2)(iii)(A) or (f)(2)(iii)(B) of
this section, as appropriate.

(A) Pre-service claims. In the case of a
pre-service claim, the plan adminis-
trator shall notify the claimant of the
plan’s benefit determination (whether
adverse or not) within a reasonable pe-
riod of time appropriate to the medical
circumstances, but not later than 15
days after receipt of the claim by the
plan. This period may be extended one
time by the plan for up to 15 days, pro-
vided that the plan administrator both
determines that such an extension is
necessary due to matters beyond the
control of the plan and notifies the
claimant, prior to the expiration of the
initial 15-day ©period, of the cir-
cumstances requiring the extension of
time and the date by which the plan
expects to render a decision. If such an
extension is necessary due to a failure
of the claimant to submit the informa-
tion necessary to decide the claim, the
notice of extension shall specifically
describe the required information, and
the claimant shall be afforded at least
45 days from receipt of the notice with-
in which to provide the specified infor-
mation. Notification of any adverse
benefit determination pursuant to this
paragraph (f)(2)(iii)(A) shall be made in
accordance with paragraph (g) of this
section.
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(B) Post-service claims. In the case of a
post-service claim, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (g) of this sec-
tion, of the plan’s adverse benefit de-
termination within a reasonable period
of time, but not later than 30 days after
receipt of the claim. This period may
be extended one time by the plan for up
to 15 days, provided that the plan ad-
ministrator both determines that such
an extension is necessary due to mat-
ters beyond the control of the plan and
notifies the claimant, prior to the expi-
ration of the initial 30-day period, of
the circumstances requiring the exten-
sion of time and the date by which the
plan expects to render a decision. If
such an extension is necessary due to a
failure of the claimant to submit the
information necessary to decide the
claim, the notice of extension shall
specifically describe the required infor-
mation, and the claimant shall be af-
forded at least 45 days from receipt of
the notice within which to provide the
specified information.

(3) Disability claims. In the case of a
claim for disability benefits, the plan
administrator shall notify the claim-
ant, in accordance with paragraph (g)
of this section, of the plan’s adverse
benefit determination within a reason-
able period of time, but not later than
45 days after receipt of the claim by
the plan. This period may be extended
by the plan for up to 30 days, provided
that the plan administrator both deter-
mines that such an extension is nec-
essary due to matters beyond the con-
trol of the plan and notifies the claim-
ant, prior to the expiration of the ini-
tial 45-day period, of the circumstances
requiring the extension of time and the
date by which the plan expects to
render a decision. If, prior to the end of
the first 30-day extension period, the
administrator determines that, due to
matters beyond the control of the plan,
a decision cannot be rendered within
that extension period, the period for
making the determination may be ex-
tended for up to an additional 30 days,
provided that the plan administrator
notifies the claimant, prior to the expi-
ration of the first 30-day extension pe-
riod, of the circumstances requiring
the extension and the date as of which
the plan expects to render a decision.
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In the case of any extension under this
paragraph (f)(3), the notice of extension
shall specifically explain the standards
on which entitlement to a benefit is
based, the unresolved issues that pre-
vent a decision on the claim, and the
additional information needed to re-
solve those issues, and the claimant
shall be afforded at least 45 days within
which to provide the specified informa-
tion.

(4) Calculating time periods. For pur-
poses of paragraph (f) of this section,
the period of time within which a ben-
efit determination is required to be
made shall begin at the time a claim is
filed in accordance with the reasonable
procedures of a plan, without regard to
whether all the information necessary
to make a benefit determination ac-
companies the filing. In the event that
a period of time is extended as per-
mitted pursuant to paragraph (f)(2)(iii)
or (f)(3) of this section due to a claim-
ant’s failure to submit information
necessary to decide a claim, the period
for making the benefit determination
shall be tolled from the date on which
the notification of the extension is sent
to the claimant until the date on which
the claimant responds to the request
for additional information.

(g) Manner and content of notification
of benefit determination. (1) Except as
provided in paragraph (g)(2) of this sec-
tion, the plan administrator shall pro-
vide a claimant with written or elec-
tronic notification of any adverse ben-
efit determination. Any electronic no-
tification shall comply with the stand-
ards imposed by 29 CFR 2520.104b-
1(c)(1)(), (iii), and (iv). The notification
shall set forth, in a manner calculated
to be understood by the claimant—

(i) The specific reason or reasons for
the adverse determination;

(ii) Reference to the specific plan
provisions on which the determination
is based;

(iii) A description of any additional
material or information necessary for
the claimant to perfect the claim and
an explanation of why such material or
information is necessary;

(iv) A description of the plan’s review
procedures and the time limits applica-
ble to such procedures, including a
statement of the claimant’s right to
bring a civil action under section 502(a)
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of the Act following an adverse benefit
determination on review;

(v) In the case of an adverse benefit
determination by a group health plan
or a plan providing disability benefits,

(A) If an internal rule, guideline, pro-
tocol, or other similar criterion was re-
lied upon in making the adverse deter-
mination, either the specific rule,
guideline, protocol, or other similar
criterion; or a statement that such a
rule, guideline, protocol, or other simi-
lar criterion was relied upon in making
the adverse determination and that a
copy of such rule, guideline, protocol,
or other criterion will be provided free
of charge to the claimant upon request;
or

(B) If the adverse benefit determina-
tion is based on a medical necessity or
experimental treatment or similar ex-
clusion or limit, either an explanation
of the scientific or clinical judgment
for the determination, applying the
terms of the plan to the claimant’s
medical circumstances, or a statement
that such explanation will be provided
free of charge upon request.

(vi) In the case of an adverse benefit
determination by a group health plan
concerning a claim involving urgent
care, a description of the expedited re-
view process applicable to such claims.

(2) In the case of an adverse benefit
determination by a group health plan
concerning a claim involving urgent
care, the information described in
paragraph (g)(1) of this section may be
provided to the claimant orally within
the time frame prescribed in paragraph
(£)(2)(Q) of this section, provided that a
written or electronic notification in
accordance with paragraph (g)(1) of
this section is furnished to the claim-
ant not later than 3 days after the oral
notification.

(h) Appeal of adverse benefit determina-
tions—(1) In general. Every employee
benefit plan shall establish and main-
tain a procedure by which a claimant
shall have a reasonable opportunity to
appeal an adverse benefit determina-
tion to an appropriate named fiduciary
of the plan, and under which there will
be a full and fair review of the claim
and the adverse benefit determination.

(2) Full and fair review. Except as pro-
vided in paragraphs (h)(3) and (h)(4) of
this section, the claims procedures of a
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plan will not be deemed to provide a
claimant with a reasonable oppor-
tunity for a full and fair review of a
claim and adverse benefit determina-
tion unless the claims procedures—

(1) Provide claimants at least 60 days
following receipt of a notification of an
adverse benefit determination within
which to appeal the determination;

(ii) Provide claimants the oppor-
tunity to submit written comments,
documents, records, and other informa-
tion relating to the claim for benefits;

(iii) Provide that a claimant shall be
provided, upon request and free of
charge, reasonable access to, and cop-
ies of, all documents, records, and
other information relevant to the
claimant’s claim for benefits. Whether
a document, record, or other informa-
tion is relevant to a claim for benefits
shall be determined by reference to
paragraph (m)(8) of this section;

(iv) Provide for a review that takes
into account all comments, documents,
records, and other information sub-
mitted by the claimant relating to the
claim, without regard to whether such
information was submitted or consid-
ered in the initial benefit determina-
tion.

(3) Group health plans. The claims
procedures of a group health plan will
not be deemed to provide a claimant
with a reasonable opportunity for a full
and fair review of a claim and adverse
benefit determination unless, in addi-
tion to complying with the require-
ments of paragraphs (h)(2)(ii) through
(iv) of this section, the claims proce-
dures—

(i) Provide claimants at least 180
days following receipt of a notification
of an adverse benefit determination
within which to appeal the determina-
tion;

(ii) Provide for a review that does not
afford deference to the initial adverse
benefit determination and that is con-
ducted by an appropriate named fidu-
ciary of the plan who is neither the in-
dividual who made the adverse benefit
determination that is the subject of
the appeal, nor the subordinate of such
individual;

(iii) Provide that, in deciding an ap-
peal of any adverse benefit determina-
tion that is based in whole or in part
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on a medical judgment, including de-
terminations with regard to whether a
particular treatment, drug, or other
item is experimental, investigational,
or not medically necessary or appro-
priate, the appropriate named fidu-
ciary shall consult with a health care
professional who has appropriate train-
ing and experience in the field of medi-
cine involved in the medical judgment;

(iv) Provide for the identification of
medical or vocational experts whose
advice was obtained on behalf of the
plan in connection with a claimant’s
adverse benefit determination, without
regard to whether the advice was relied
upon in making the benefit determina-
tion;

(v) Provide that the health care pro-
fessional engaged for purposes of a con-
sultation under paragraph (h)(3)(iii) of
this section shall be an individual who
is neither an individual who was con-
sulted in connection with the adverse
benefit determination that is the sub-
ject of the appeal, nor the subordinate
of any such individual; and

(vi) Provide, in the case of a claim in-
volving urgent care, for an expedited
review process pursuant to which—

(A) A request for an expedited appeal
of an adverse benefit determination
may be submitted orally or in writing
by the claimant; and

(B) All necessary information, in-
cluding the plan’s benefit determina-
tion on review, shall be transmitted be-
tween the plan and the claimant by
telephone, facsimile, or other available
similarly expeditious method.

(4) Plans providing disability benefits.
The claims procedures of a plan pro-
viding disability benefits will not, with
respect to claims for such benefits, be
deemed to provide a claimant with a
reasonable opportunity for a full and
fair review of a claim and adverse ben-
efit determination unless the claims
procedures comply with the require-
ments of paragraphs (h)(2)(ii) through
(iv) and (h)(3)(i) through (v) of this sec-
tion.

(i) Timing of notification of benefit de-
termination on review—(1) In general. (1)
Except as provided in paragraphs
(A)(1)(i), (1)(2), and (i1)(3) of this section,
the plan administrator shall notify a
claimant in accordance with paragraph
(j) of this section of the plan’s benefit
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determination on review within a rea-
sonable period of time, but not later
than 60 days after receipt of the claim-
ant’s request for review by the plan,
unless the plan administrator deter-
mines that special circumstances (such
as the need to hold a hearing, if the
plan’s procedures provide for a hearing)
require an extension of time for proc-
essing the claim. If the plan adminis-
trator determines that an extension of
time for processing is required, written
notice of the extension shall be fur-
nished to the claimant prior to the ter-
mination of the initial 60-day period. In
no event shall such extension exceed a
period of 60 days from the end of the
initial period. The extension notice
shall indicate the special cir-
cumstances requiring an extension of
time and the date by which the plan
expects to render the determination on
review.

(ii) In the case of a plan with a com-
mittee or board of trustees designated
as the appropriate named fiduciary
that holds regularly scheduled meet-
ings at least quarterly, paragraph
(i)(1)(i) of this section shall not apply,
and, except as provided in paragraphs
(i)(2) and (1)(3) of this section, the ap-
propriate named fiduciary shall instead
make a benefit determination no later
than the date of the meeting of the
committee or board that immediately
follows the plan’s receipt of a request
for review, unless the request for re-
view is filed within 30 days preceding
the date of such meeting. In such case,
a benefit determination may be made
by no later than the date of the second
meeting following the plan’s receipt of
the request for review. If special cir-
cumstances (such as the need to hold a
hearing, if the plan’s procedures pro-
vide for a hearing) require a further ex-
tension of time for processing, a ben-
efit determination shall be rendered
not later than the third meeting of the
committee or board following the
plan’s receipt of the request for review.
If such an extension of time for review
is required because of special cir-
cumstances, the plan administrator
shall provide the claimant with written
notice of the extension, describing the
special circumstances and the date as
of which the benefit determination will
be made, prior to the commencement
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of the extension. The plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (j) of this sec-
tion, of the benefit determination as
soon as possible, but not later than 5
days after the benefit determination is
made.

(2) Group health plans. In the case of
a group health plan, the plan adminis-
trator shall notify a claimant of the
plan’s benefit determination on review
in accordance with paragraphs (i)(2)(i)
through (iii), as appropriate.

(1) Urgent care claims. In the case of a
claim involving urgent care, the plan
administrator shall notify the claim-
ant, in accordance with paragraph (j) of
this section, of the plan’s benefit deter-
mination on review as soon as possible,
taking into account the medical ex-
igencies, but not later than 72 hours
after receipt of the claimant’s request
for review of an adverse benefit deter-
mination by the plan.

(ii) Pre-service claims. In the case of a
pre-service claim, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (j) of this sec-
tion, of the plan’s benefit determina-
tion on review within a reasonable pe-
riod of time appropriate to the medical
circumstances. In the case of a group
health plan that provides for one ap-
peal of an adverse benefit determina-
tion, such notification shall be pro-
vided not later than 30 days after re-
ceipt by the plan of the claimant’s re-
quest for review of an adverse benefit
determination. In the case of a group
health plan that provides for two ap-
peals of an adverse determination, such
notification shall be provided, with re-
spect to any one of such two appeals,
not later than 15 days after receipt by
the plan of the claimant’s request for
review of the adverse determination.

(iii) Post-service claims. (A) In the case
of a post-service claim, except as pro-
vided in paragraph (i)(2)(iii)(B) of this
section, the plan administrator shall
notify the claimant, in accordance
with paragraph (j) of this section, of
the plan’s benefit determination on re-
view within a reasonable period of
time. In the case of a group health plan
that provides for one appeal of an ad-
verse benefit determination, such noti-
fication shall be provided not later
than 60 days after receipt by the plan
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of the claimant’s request for review of
an adverse benefit determination. In
the case of a group health plan that
provides for two appeals of an adverse
determination, such notification shall
be provided, with respect to any one of
such two appeals, not later than 30
days after receipt by the plan of the
claimant’s request for review of the ad-
verse determination.

(B) In the case of a multiemployer
plan with a committee or board of
trustees designated as the appropriate
named fiduciary that holds regularly
scheduled meetings at least quarterly,
paragraph (i)(2)(iii)(A) of this section
shall not apply, and the appropriate
named fiduciary shall instead make a
benefit determination no later than the
date of the meeting of the committee
or board that immediately follows the
plan’s receipt of a request for review,
unless the request for review is filed
within 30 days preceding the date of
such meeting. In such case, a benefit
determination may be made by no later
than the date of the second meeting
following the plan’s receipt of the re-
quest for vreview. If special cir-
cumstances (such as the need to hold a
hearing, if the plan’s procedures pro-
vide for a hearing) require a further ex-
tension of time for processing, a ben-
efit determination shall be rendered
not later than the third meeting of the
committee or board following the
plan’s receipt of the request for review.
If such an extension of time for review
is required because of special -cir-
cumstances, the plan administrator
shall notify the claimant in writing of
the extension, describing the special
circumstances and the date as of which
the benefit determination will be
made, prior to the commencement of
the extension. The plan administrator
shall notify the claimant, in accord-
ance with paragraph (j) of this section,
of the benefit determination as soon as
possible, but not later than 5 days after
the benefit determination is made.

(3) Disability claims. (i) Except as pro-
vided in paragraph (i)(3)(ii) of this sec-
tion, claims involving disability bene-
fits (whether the plan provides for one
or two appeals) shall be governed by
paragraph (i)(1) of this section, except
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that a period of 45 days shall apply in-
stead of 60 days for purposes of that
paragraph.

(ii) In the case of a multiemployer
plan with a committee or board of
trustees designated as the appropriate
named fiduciary that holds regularly
scheduled meetings at least quarterly,
paragraph (i)(3)(i) of this section shall
not apply, and the appropriate named
fiduciary shall instead make a benefit
determination no later than the date of
the meeting of the committee or board
that immediately follows the plan’s re-
ceipt of a request for review, unless the
request for review is filed within 30
days preceding the date of such meet-
ing. In such case, a benefit determina-
tion may be made by no later than the
date of the second meeting following
the plan’s receipt of the request for re-
view. If special circumstances (such as
the need to hold a hearing, if the plan’s
procedures provide for a hearing) re-
quire a further extension of time for
processing, a benefit determination
shall be rendered not later than the
third meeting of the committee or
board following the plan’s receipt of
the request for review. If such an ex-
tension of time for review is required
because of special circumstances, the
plan administrator shall notify the
claimant in writing of the extension,
describing the special circumstances
and the date as of which the benefit de-
termination will be made, prior to the
commencement of the extension. The
plan administrator shall notify the
claimant, in accordance with para-
graph (j) of this section, of the benefit
determination as soon as possible, but
not later than 5 days after the benefit
determination is made.

(4) Calculating time periods. For pur-
poses of paragraph (i) of this section,
the period of time within which a ben-
efit determination on review is re-
quired to be made shall begin at the
time an appeal is filed in accordance
with the reasonable procedures of a
plan, without regard to whether all the
information necessary to make a ben-
efit determination on review accom-
panies the filing. In the event that a
period of time is extended as permitted
pursuant to paragraph 1)@,
(1)(2)(ii)(B), or (i)(3) of this section due
to a claimant’s failure to submit infor-
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mation necessary to decide a claim,
the period for making the benefit de-
termination on review shall be tolled
from the date on which the notification
of the extension is sent to the claimant
until the date on which the claimant
responds to the request for additional
information.

(5) Furnishing documents. In the case
of an adverse benefit determination on
review, the plan administrator shall
provide such access to, and copies of,
documents, records, and other informa-
tion described in paragraphs (j)(3),
(j)(4), and (j)(b) of this section as is ap-
propriate.

(j) Manner and content of notification
of benefit determination on review. The
plan administrator shall provide a
claimant with written or electronic no-
tification of a plan’s benefit determina-
tion on review. Any electronic notifica-
tion shall comply with the standards
imposed by 29 CFR 2520.104b-1(c)(1)(i),
(iii), and (iv). In the case of an adverse
benefit determination, the notification
shall set forth, in a manner calculated
to be understood by the claimant—

(1) The specific reason or reasons for
the adverse determination;

(2) Reference to the specific plan pro-
visions on which the benefit determina-
tion is based;

(3) A statement that the claimant is
entitled to receive, upon request and
free of charge, reasonable access to,
and copies of, all documents, records,
and other information relevant to the
claimant’s claim for benefits. Whether
a document, record, or other informa-
tion is relevant to a claim for benefits
shall be determined by reference to
paragraph (m)(8) of this section;

(4) A statement describing any vol-
untary appeal procedures offered by
the plan and the claimant’s right to ob-
tain the information about such proce-
dures described in paragraph (c)(3)(iv)
of this section, and a statement of the
claimant’s right to bring an action
under section 502(a) of the Act; and

(5) In the case of a group health plan
or a plan providing disability benefits—

(i) If an internal rule, guideline, pro-
tocol, or other similar criterion was re-
lied upon in making the adverse deter-
mination, either the specific rule,
guideline, protocol, or other similar
criterion; or a statement that such
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rule, guideline, protocol, or other simi-
lar criterion was relied upon in making
the adverse determination and that a
copy of the rule, guideline, protocol, or
other similar criterion will be provided
free of charge to the claimant upon re-
quest;

(ii) If the adverse benefit determina-
tion is based on a medical necessity or
experimental treatment or similar ex-
clusion or limit, either an explanation
of the scientific or clinical judgment
for the determination, applying the
terms of the plan to the claimant’s
medical circumstances, or a statement
that such explanation will be provided
free of charge upon request; and

(iii) The following statement: ‘“You
and your plan may have other vol-
untary alternative dispute resolution
options, such as mediation. One way to
find out what may be available is to
contact your local U.S. Department of
Labor Office and your State insurance
regulatory agency.”

(k) Preemption of State law. (1) Noth-
ing in this section shall be construed to
supersede any provision of State law
that regulates insurance, except to the
extent that such law prevents the ap-
plication of a requirement of this sec-
tion.

(2)(i) For purposes of paragraph (k)(1)
of this section, a State law regulating
insurance shall not be considered to
prevent the application of a require-
ment of this section merely because
such State law establishes a review
procedure to evaluate and resolve dis-
putes involving adverse benefit deter-
minations under group health plans so
long as the review procedure is con-
ducted by a person or entity other than
the insurer, the plan, plan fiduciaries,
the employer, or any employee or
agent of any of the foregoing.

(ii) The State law procedures de-
scribed in paragraph (k)(2)(i) of this
section are not part of the full and fair
review required by section 503 of the
Act. Claimants therefore need not ex-
haust such State law procedures prior
to bringing suit under section 502(a) of
the Act.

(1) Failure to establish and follow rea-
sonable claims procedures. In the case of
the failure of a plan to establish or fol-
low claims procedures consistent with
the requirements of this section, a
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claimant shall be deemed to have ex-
hausted the administrative remedies
available under the plan and shall be
entitled to pursue any available rem-
edies under section 502(a) of the Act on
the basis that the plan has failed to
provide a reasonable claims procedure
that would yield a decision on the mer-
its of the claim.

(m) Definitions. The following terms
shall have the meaning ascribed to
such terms in this paragraph (m) when-
ever such term is used in this section:

(1)d) A ‘‘claim involving urgent
care’ is any claim for medical care or
treatment with respect to which the
application of the time periods for
making non-urgent care determina-
tions—

(A) Could seriously jeopardize the life
or health of the claimant or the ability
of the claimant to regain maximum
function, or,

(B) In the opinion of a physician with
knowledge of the claimant’s medical
condition, would subject the claimant
to severe pain that cannot be ade-
quately managed without the care or
treatment that is the subject of the
claim.

(ii) Except as provided in paragraph
(m)(1)(iii) of this section, whether a
claim is a ‘‘claim involving urgent
care’” within the meaning of paragraph
(m)(1)(1)(A) of this section is to be de-
termined by an individual acting on be-
half of the plan applying the judgment
of a prudent layperson who possesses
an average knowledge of health and
medicine.

(iii) Any claim that a physician with
knowledge of the claimant’s medical
condition determines is a ‘‘claim in-
volving urgent care’ within the mean-
ing of paragraph (m)(1)(i) of this sec-
tion shall be treated as a ‘‘claim in-
volving urgent care’ for purposes of
this section.

(2) The term ‘‘pre-service claim”
means any claim for a benefit under a
group health plan with respect to
which the terms of the plan condition
receipt of the benefit, in whole or in
part, on approval of the benefit in ad-
vance of obtaining medical care.

(3) The term ‘‘post-service claim”
means any claim for a benefit under a
group health plan that is not a pre-
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service claim within the meaning of
paragraph (m)(2) of this section.

(4) The term ‘‘adverse benefit deter-
mination” means any of the following:
a denial, reduction, or termination of,
or a failure to provide or make pay-
ment (in whole or in part) for, a ben-
efit, including any such denial, reduc-
tion, termination, or failure to provide
or make payment that is based on a de-
termination of a participant’s or bene-
ficiary’s eligibility to participate in a
plan, and including, with respect to
group health plans, a denial, reduction,
or termination of, or a failure to pro-
vide or make payment (in whole or in
part) for, a benefit resulting from the
application of any utilization review,
as well as a failure to cover an item or
service for which benefits are otherwise
provided because it is determined to be
experimental or investigational or not
medically necessary or appropriate.

(5) The term ‘‘notice” or ‘‘notifica-
tion” means the delivery or furnishing
of information to an individual in a
manner that satisfies the standards of
29 CFR 2520.104b-1(b) as appropriate
with respect to material required to be
furnished or made available to an indi-
vidual.

(6) The term ‘‘group health plan”
means an employee welfare benefit
plan within the meaning of section 3(1)
of the Act to the extent that such plan
provides ‘‘medical care’” within the
meaning of section 733(a) of the Act.

(7) The term ‘‘health care profes-
sional”’ means a physician or other
health care professional licensed, ac-
credited, or certified to perform speci-
fied health services consistent with
State law.

(8) A document, record, or other in-
formation shall be considered ‘‘rel-
evant” to a claimant’s claim if such
document, record, or other information

(i) Was relied upon in making the
benefit determination;

(ii) Was submitted, considered, or
generated in the course of making the
benefit determination, without regard
to whether such document, record, or
other information was relied upon in
making the benefit determination;

(iii) Demonstrates compliance with
the administrative processes and safe-
guards required pursuant to paragraph
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(b)(b) of this section in making the ben-
efit determination; or

(iv) In the case of a group health plan
or a plan providing disability benefits,
constitutes a statement of policy or
guidance with respect to the plan con-
cerning the denied treatment option or
benefit for the claimant’s diagnosis,
without regard to whether such advice
or statement was relied upon in mak-
ing the benefit determination.

(n) Apprenticeship plans. This section
does not apply to employee benefit
plans that solely provide apprentice-
ship training benefits.

(0) Applicability dates. (1) Except as
provided in paragraph (0)(2) of this sec-
tion, this section shall apply to claims
filed under a plan on or after January
1, 2002.

(2) This section shall apply to claims
filed under a group health plan on or
after the first day of the first plan year
beginning on or after July 1, 2002, but
in no event later than January 1, 2003.

[66 FR 70265, Nov. 21, 2000, as amended at 66
FR 35887, July 9, 2001]
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